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PART VIII—SECURITIES STABILIZATION FUND

Establishment 50.—(1) There is hereby established a fund to be known as the
Of the Securities Securities Stabilization Fund (in this Act otherwise referred to as the

Stabilizati . i o
puam; faation ¢ Stabilization Fund ).

(2) The Stabilization Fund shall consist of__

(@) such moneys recovered by way of penalties by the Registrar
in furtherance of the powers vested in him by this Act or under the

ActNo 26 of Financial Services Act; and
2010

() all other moneys otherwise accruing to the Stabilization
Fund as the Registrar may determine.

Establishment S1.—(1) There is hereby established a committee, to be known as

gfa‘g‘_ﬁ_ ; the Stabilization Fund Committee, which shall be responsible for the
rund " administration of the Stabilization Fund and for the settlement of

Committee  claims against the Fund.
(2) The Committee shall consist of —

(@) a person nominated by the Bankers Association of Malawi,
and appointed by the Minister:

() a person nominated by a stock cxchange in Malawi, and
appointed by the Minister;

(c) a person nominated by the Malawi Law Society, and
appointed by the Minister; and

(d) a person nominated by the Malawi Chamber of Commerce
and Industry, and appointed by the Minister; and

(e) a person nominated by the Registrar, and appointed by the
Minister.

(3) Members of the Stabilization Fund Committee shall elect one
of their number to be the Chairman of the Committee.

(4) The Stabilization Fund Committee may, subject to this Act,
regulate its own procedure.

Purpose of the
Stabilization
Fund
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any money, securities or other property which, in the course or in
connection with the business of any licensee, was entrusted to or
received by the licensee or any such employee for and on behalf of
the person.

53. Subject to this Part, there shall be paid out of the
Stabilization Fund when required and in such order as the
Stabilization Fund Committee considers proper-—

(a) the amount of all claims, including costs, allowed by the
Stabilization Fund Committee;

() all legal and other expenses incurred in investigating or
defending claims under this Act or incurred in relation to the
Stabilization Fund or in the exercise by the Stabilization Fund
Committee of the rights, powers and authorities vested in it by
this Act in relation to the Stabilization Fund;

(c) all premiums payable in respect of contract of insurance or
indemnity entered into by the Stabilization Fund Committee;

(d) the expenses incurred or involved in the administration of
the Stabilization Fund; and

(e) all other moneys lawfully payable out of the Stabilization
Fund in accordance with the provisions of this Act.

54. Without limiting the power of the Registrar under the
Financial Services Act to issue directives, the Registrar may issue
directives providing guidance on such matters and things as are
necessary or expedient to be prescribed for or with respect to the
administration, management and application of the Stabilization
Fund.

55. Payment from the Stabilization Fund shall be limited, in
respect of each licensee in default, to such amount as the Registrar
may issue.

56. Any disbursement from the Stabilization Fund shall be
accountable to the default of any licensed person in debt due to the
Stabilization Fund and shall be recoverable by suit of the Registrar
in any court of competent jurisdiction.

PART [X—COLLECTIVE INVESTMENT SCHEMES

57.—(1) No person shall operate a collective investment scheme
unless the person is licensed to operate a collective investment
scheme.
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(2) Without limiting the ordinary meaning of the word “operate”,
a person operates a collective investment scheme if the person—

(a) establishes or administers the collective investment
scheme;

(b) induces or attempts to induce a person to be a member of
the collective investment scheme or to make payments by way of
investment in the collective investment scheme; or

(c) accepts or makes payments in connection with the
collective investment scheme otherwise than as a member.

(3) Any person who contravenes subsection (1) commits an

offence.
Application 58.(1) An appli~ant for a licence to operate a collective
for licence — investment scheme shall submit an appliceti== a writing in a form
ANt eccribed by the Financial Services Act and containing .-
2000 INiUt.sinn a5 the Registrar may specify.
(2) Any appliCatiuis w. 2., —wbuwstion (1) shll ba arcompanicd by

a fee prescribed by the Registrar.

ActNo 260f  (3) A person may be licensed under the Financial Services Act as
( . . .
LU an operator in respect of a collective investment scheme of a class
specified in the licence.

(4) A licence under subsection (1) may be granted subject to such
terms and conditions as the Registrar considers necessary ot
desirable for the protection of investors.

Revocation 59. The Registrar shall cancel or suspend the licence granted to
or suspension  an operator of a collective investment scheme, where the Registrar
of licence under - . R

is satisfied that the licensee—

this part

(a) has acted in breach of any provision of this Act or the
ActNo 26 of Financial Services Act;
2010

(b) has ceased to be of good financial standing;

(c) is guilty of malpractice or irregularity in the management of
its affairs; or

(d) has been dismissed by the trustee of a unit trust.

Approval of 60. Every collective investment scheme operated by a licensed
schemies collective investment scheme operator, in the case of a unit trust,
shall be approved by the Registrar.

Transitional 61.—(1) Any operator of a collective investment scheme duly
'r’;;"”i'&')‘fs in  authorized under any written law shall be required to obtain
sch‘:mes approval of the scheme from the Registrar within six (6) months of

the date of commencement of this Act and the operator of the
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collective investment scheme shall be required to apply aid obtain
a licence under the Financial Services Act within six months (6) of
the date of commencement of this Act.

(2) Any person described in subsection (1) who fails to bring
himself into compliance with this Act Within the time prescribed in
subsection (1) shall be in contravention of the requirciuciie <€ this
Act and shall be subject to such actions, remedies and penalties, and
the operator of the collective investment scheme shall be prescribed
by this Act or under the Financial Services Act with respect to the
contravention.

62._ (1) Without limiting the powers of the Registrar under the
Financial Services Act to issue dircctives, the Registrar may issue
dircetives with tespect to—-

(a) criteria for and cONAIUIVNS v ~ws Kinances for the purposes
of this Part;

(D) wswblichment and operation of a collective investment
scheme;

(c) promotion, marketing and distribution of shares, securities
or units representing the interest of participants in a collective
investment scheme;

(d) the managemcnt and administration of collective
investment schemes;

(e) the provision by any corporate or individual trustee, or
custodial and operation services, or any other services, for or in
connection with collective investment schemes;

(f) any fee, remuneration or reward payable or obtainable for
any services referred to in paragraph (e);

(g) books, accounts and records to be kept by collective
investment schemes; and

(h) any other matter affccting the organization or operations of
the collective investment scheme which the Registrar determines
is necessary in the public interest or the protection of investors.

(2) Without limiting the generality of subsection (1), and without
limiting the powers of the Registrar under the Financial Services Act
to issue directives, the directives issued for the purposes of
subsection (1) with respect to any aspect of or matter concerning a
collective investment scheme may be made to differ according to
whether the collective investment scheme is operated by a unit trust
or by an open-ended investment company or another kind of
investment company.

35
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63.—(1) No person shall—

(a) issue or cause to be issued any invitation or
advertisement—

(i) inviting persons to become or offer to become
participants in a collective investment scheme that is not
approved under this Part; or

(ii) containing information calculated to lcad directly or
indirectly to persons’ becoming or offering to become
participants in a collective investment scheme that is not
approved under this Part; and

(b) advise or procure any person to become or offer to become
a participant in a collective investment scheme that is not
approved under this Part.

(2) Any person who contravenes subsection (1) commits an
offence.

(3) In addition to the requirement of this Part, any collective
investment scheme which is organized and approved under this Part
shall be subject to the requirements of Parts II, V, VI, VII, VIIL X
and XI, and to any other requirements of law, including but not
limited to the Companies Act.

(4) In case of any conflict between the requirements of this Part
and any other written law, the provisions of this Part shall prevail.

PART X— POWERS OF INTERVENTION

64. In addition to other remedies available under this Act or any
other written law— ’

(a) the Registrar may impose an administrative penalty under
the Financial Services Act and also impose monetary penalty on
the person who contravenes Part VII in an amount not exceeding
three (3) times the amount of profit or gain obtained by the person
with respect to the contravention; or

(b) a court may, on convicting a person for an offence against
this section, in addition to any other penalty, impose a monetary
penalty on the person who contravenes Part VII in an amount not
exceeding three (3) times the amount of profit or gain obtained by
the person with respect to the contravention.

65.—(1) The Registrar may, as regards any assets, whether within
or without Malawi, if they are the assets of a person licensed under
Part IV, by notice in writing—
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(a) prohibit the person so licensed from disposing of the assets
or prohibit him from dealing with them in a manner specified in
the notice: or

(b) require the person so licensed to deal with the assets in, and
only in, a manner specified in the notice.

66.—(1) The Registrar may, by notice in writing, require a person
licensed under Part IV to maintain in Malawi assets of such value
as appears to the Registrar to be desirable with a view to ensuring
that the licensed person will be able to meet his liabilities in respect
of the business to which the licence relates.

(2) The Registrar may direct that, for the purpose of any
requirement under subsection (1), assets of any specified class or
description shall not be taken into account.

PART XI—MISCELLANEOUS PROVISIONS

67.—(1) Without limiting the powers of the Registrar under the
Financial Services Act to issue directives, the Registrar may issue
directives with respect to any matter which by this Act is required or
permitted to be prescribed or that is necessary or convenient to be
prescribed for carrying out or giving effect to this Act.

(2) Without limiting the generality of subsection (1), directives
may be issued with respect to—

(a) conduct of business by licensed brokers, dealers,
investment advisers, portfolio managers and securities market
intermediaries, operators of collective investment schemes and
securities representatives;

(b) matters incidental to the licensing of any person under this
Act;
(¢) class of persons in relation to whom, and the manner and

circumstances in which, licensed brokers, dealers and their
securities representatives may purchase or sell securities;

(d) types of securities which licensed brokers, dealers and their
securities representatives may purchase or sell;

(e) class of persons in relation to whom, and the manner and
circumstances in which, licensed investment advisers or securities
representatives may conduct their business;

() amount of deposit required to be made for the purposes of
section 26 and the application of deposits under the section;

(g) the exhibition, by persons licensed under Part IV, of their
licences at their places of business;

Maintenance
of assets in
Malawi

Registrar’s
powers to
1Ssue
directives

Act No 26 of
2010
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(h) the correction of any errors in any register or record kept
under this Act;

(i) particulars of any books, accounts, reports or records
prepared or maintained for the purposes of this Act;

(/) lodgement by persons licensed under this Act of annual
financial statements;

(k) lodgement of reports of auditors and the information to be
contained in such reports;

(/) remuneration of any inspector appointed, and the costs of
any inspection or audit carried out, for the purposes of this Act;

(m) forms to be used for the purposes of this Act, and the
manner in which applications are to be made for licences;

(n) regulating or prohibiting the advertising of securitics
otherwise than by way of prospectus;

(0) maintenance of the confidentiality of clients or persons
licensed under Part [V;

(p) information and the matters to be displayed on business
stationery of persons licensed under this Act;

(q) regulating or prohibiting transactions with related persons;

(r) the extension of margin facilities to clients of persons
licensed under Part IV;

(s) further defining or clarifying terms used in this Act;

(f) insurance by persons licensed under Part 1V against
negligence or default;

() issue of duplicate licences in case of loss or destruction of
the original licences; and

(v) any other purpose which furthers the purposes of this Act
and is in the public interest.

Guidance 68. In addition to the other powers granted to the Registrar, the

notes, ete. Registrar may issue such guidelines, bulletins or other regulatory
statements as the Registrar may consider necessary or desirable for
the proper administration of this Act.

General 69.—(1) Any person who contravenes a provision of this Act for
gf:;if:sa“d which no offence is specifically provided commits an offence.

Act No. 26 of (2) The provisions of the Financial Services Act governing
imposition of penalties shall apply to any person who commits an
offence under this Act for which no penalty is specifically provided.

2010
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70.—(1) The Capital Market Development Act is hereby Repeal and

repealed. ?:;"gz. 06

(2) Notwithstanding the repeal of the Capital Market
Development Act-—

(@) any applications pending before any stock exchange under
any provision of the repealed Act shall continue to be pending and
shall be processed as if such applications were made under this
Act;

(b) any court exercising jurisdiction conferred by the repealed
Act, may continue to exercise its functions in relation to any
matter pending or part-heard before it, and its decision shall be
given effect and shall be binding on parties to any appeal or other
proceedings, as if the repealed Act were still in force;

(¢) any investigation or proceeding commenced under the
repealed Act and not concluded at the commencement of this Act
may be continued by the Registrar; and

(d) any subsidiary legislation made under the repealed Act
shall, unless inconsistent with this Act, continue in force until
revoked, as is made or issued under this Act.

(3) On and from the commencement of this Act, there shall be
transferred to, and there shall vest in or subsist against the Registrar
by virtue of this Act, without further assurance or action, all powers,
rights and obligations that immediately before the commencement
of this Act, were the powers, rights and obligations of the Reserve
Bank of Malawi under the Capital Market Development Act, Cap. 46:06
repealed by subsection (1).

SCHEDULE .7
REQUIREMENTS TO BE MET BY APPLICANTS FOR STOoCK EXCHANGE LICENCE

1. Trading in securities may be conducted only by brokers and dealers who
are members of a stock exchange licensed under and meeting the standards
prescribed in or under this Act.

2. A stock exchange may be licensed by filing with the Registrar an
application for licensing in such form and manner an application in writing in a
form and manner under the Financial Services Act and containing such
information as the Registrar may specify.

3. A stock exchange shall not be registered unless the Registrar determines
that it meets the requirements of Part III and that—
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(a) it is so organized that it has the capability to carry out the purposes of
this Act and to ensure compliance by its members and its employees with the
provisions of this Act and with its own rules;

(b) its rules are designed to—
(i) promote development of the capital markets;
(i) prevent fraudulent and manipulative acts and practices;

(iii) remove impediments to, and perfect the mechanism of, a free and
open market; and

(iv) generally protect investors and the public interest;

(¢) its rules are not designed to permit, and do not permit, discrimination
between customers, issuers of securities, brokers, dealers, market makers and
underwriters;

(d) its rules provide that its members and persons associated with the
members, shall, for contravening those rules, the provisions of this Act, be
appropriately disciplined by expulsion, suspension, limitation of activities and
functions, or by suspending or barring them from being associated with the
organization or a member thereof, or by any other fitting sanctions;

(e) its rules provide a fair procedure for the discipline of its members and
persons associated with it or with its members; and

() its rules do not impose any undue burden in furtherance of the purposes
of this Act.

4.—(1) A stock exchange shall take steps necessary to ensure compliance with
the requirements of this Act, with its own rules and with the requirements of any
other relevant written law.

(2) A stock exchange shall adopt all measures necessary to provide a fair,
orderly, transparent, and properly regulated and disciplined market for the
benefits of the public and investors, and as a minimum, shall have—

(a) rules establishing the manner in which business is to be transacted by its
members;

(b) rules designed to ensure that the capital market functions for the benefit
of investors and not solely for the special benefit or advantage of its members;

(¢) rules establishing the rights and obligations between members and their
customers, including rules for members acting in a fiduciary capacity and for
members acting as agents;

(d) rules establishing trading procedures and requirements and
record-keeping to provide for an adequate audit trail;

(e) rules establishing priority, parity and precedence among orders designed
to ensure proper treatment of all orders;
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() rules designied to ensure that all buying and selling interest is brought
together and exposed sufficiently to lead to efficient pricing, and that
transactions by investors obtain the best execution;

(g) rules establishing whether and in what circumstances members may
trade for their own account and requiring disclosure of this fact, with the
objective of ensuring that the self-regulatory trading system operates as a
public market for the benefit of investors;

(h) rules establishing the obligations of those acting as market-makers;
(#) rules establishing trading procedures for less actively traded securities;

(/) rules establishing procedures to ensure efficient, prompt and orderly
clearance, settlement and payment of transactions, including but not limited
to——

(1) requirements that members must clear, settle and pay transactions
among themselves independent of the obligations to or of their customers;

(ii) requirements, if determined appropriate by the stock exchange, that
members must reccive from customers securities and payments before
executing transactions; and

(i11) rules regulating transter of ownership securities;

(k) rules designed to foster fair, honest, orderly and transparent markets,
protect investors, promote high standards of commercial honour and fair
principles of trade and conduct, and prevent manipulative, deceptive and
fraudulent acts, practices and course of conduct by any person, and acts,
practices and courses of conduct by any person determined by the stock
exchange to be improper or contrary to the purposes of this Act;

(/) rules providing effective and fair procedures and standards under which
members and their associatcd persons shall be appropriately disciplined, by
expulsion, suspension, limitation of activities and functions, and other fitting
sanctions in case of contravention of its own rules, any of the provisions of this
Act or the regulations made or directives issued under this Act;

(m) rules providing for suspension or cancellation of trading;

(n) rules establishing the obligations of the issuers of publicly traded
securities to provide disclosure of material information to investors, brokers,
dealers, market makers, underwriters, investment advisers and portfolio
advisers and portfolio managers and the market in general; and

(o) rules establishing the duties of its members to obtain and disseminate
information provided by issuers securities.

5.—(1) A stock exchange shall file with the Registrar, in accordance with such
requirements as may be prescribed by or under the Act, copies of any proposed
rules or any proposed change in the rules of the organization.
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(2) In the case of change in the rules, the submission to the Registrar shall be
accompanied with a statement of the basis and purposc of each proposed change
and an explanation of how the proposed change furthers the purposes and meets
the requirements of this Act, all in sufficient detail to permit the Registrar to
reach a finding on each proposed change.

(3) No proposed change of the rules of a stock exchange shall take effect
unless approved by the Registrar.

6. For a secondary market transaction in securities fees and other charges
may be payable in accordance with a minimum and maximum scale which shall
be determined by the stock exchange and approved by the Registrar and which
shall be appropriate to the stage of development of the capital market and the
provision of adequate compensation to brokers or dealers:

Provided the stock exchange and the Registrar shall not have authority to fix
a Registrar, fees or charges for underwriting or similar services or for public
offering.

7. Officials and personnel of a stock exchange shall maintain secrecy
regarding any information which they have obtained as a result of the
performance of their functions or otherwise, and shall not use the knowledge of
such information for themselves personally or for others, whether in any way
related or totally unrelated to the capital markets.

Passed in Parliament this eighteenth day of June, two thousand and ten.

M. M. KATOPOLA
Clerk of Parliament




